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Are Juries Vulnerable to the Distortions of Poor Affective Forecasting? Jury Decisions 

in Relation to Judgements of Psychological Suffering 

 

Introduction 

There is a significant amount of research on humans ‘predicting the future’, 

especially in regards to decision making (Gilovich et al., 2002; Nisbett & Ross, 1980). 

Individual predictions about future behaviour in regards to accuracy of predictions (Osberg & 

Shrauger, 1986; Sherman, 1980), the impact of time on predictions (Trope & Liberman, 

2003) and optimistic biases in self-prediction (Armor & Taylor, 1998; Taylor & Brown, 

1988) have been of particular interest. Affective Forecasts (AF) or hedonic forecasts refer to 

these judgemental predictions of personal or other’s future emotional reactions to events. 

Humans have been found across a multitude of research and contextual scenarios, to be 

remarkably poor at making predictions about future emotions, especially with respect to the 

intensity and duration of emotion (Gilbert et al., 1998). When considering decisions made by 

juries this is of significant concern, as we rely on the legal system to produce fair and 

accurate convictions based on the decisions made by the jury, however research on AFing 

indicates that this may not be the case. Firstly research which suggests people are poor at 

AFing should be considered. An example of this comes from transplant patients; who were 

interviewed pre- and post-surgery. It was found they greatly overestimated both their quality 

of life before and after the operation (Smith et al., 2008). The kinds of errors that humans 

make in AFing are referred to as the Affective Forecasting Error (AFE). It may be deduced 

that AFEs may only be made when people are faced with rare scenarios, yet research has 

found that these errors persist for very common events. Ayton and colleagues (2007) 

documented subjects predictions of negative emotion in reaction to their driving test failure, 

and found that they regularly overemphasized the temporal aspects of their negative affect. 

Additionally, women were noted to be incapable of accurately predicting anguish caused by 

an event as typical as menstruation (Ross, 1989). Research suggests therefore, that humans 
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are remarkably poor at predicting future emotions in response even to common events, which 

appear vulnerable to the same AFEs as rare events.  

Research suggests that we may be blinded by what we think we and others want, 

when in fact we become disappointed when these goals are achieved as we commonly mis-

predict what things will make us and others happy (how much pleasure / displeasure future 

events will bring). AFing studies have demonstrated that individuals commonly make errors 

when predicting what will bring them pleasure or discontent and this is why research 

frequently shows that people make decisions that may not be in their best interests. In 

general, it has been found that people are good at predicting whether a future event will be 

pleasant or unpleasant, but are poor at predicting the intensity and duration of the emotions 

experienced – majority of the time found to be over predicted. This has important 

implications when considering the decisions made by juries, as their decisions frequently 

refer to making judgements of the impact of an event on a person, or making decisions about 

appropriate punishments which are just and fair. To understand how AFE may impact jury’s 

decisions the causes of AFEs should be explored. 

1. Why are we vulnerable to affective forecasting error? 

There are a number of systematic biases known to impact AFing ability; namely 

impact bias, focalism and immune neglect. Impact bias involves people mis-predicting either 

the intensity or the duration of future emotional states in reaction to future events (Gilbert et 

al., 1998; Igou, 2008; Menzel et al., 2002). A typical example demonstrating impact bias in 

AFing is found when people are asked about what they believe their emotional intensity would 

be in reaction to a relationship break-up. Typically, people will give an overestimation of this 

intensity (Eastwick et al., 2008). Impact bias’ temporal course in relation to alternative 

emotional events is poorly documented, yet it is evident that AFEs can be generalised across 

a wide variety of contexts. There have been several accounts of why impact bias occurs, 

however the most appropriate description is perhaps that people are unsuccessful in 

recognising how quickly they will comprehend unusual or unexpected future events. It has 

been suggested that these events lead to four processes when encountered, namely attention, 

reaction, explanation and adaptation (Wilson & Gilbert, 2005). An explanation as to why 

these processes are neglected is that these are rapid reactions and are largely unconscious. A 

person may not recognise that such processes would occur in reaction to an emotional event, 
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and may discount the fact that intelligence, acceptance and understanding of such events will 

reduce the emotional impact.  

Secondly, focalism refers to over-focusing on the impact of a single event on future 

emotions, while failing to recognize other factors which may be influential (Smith et al., 

2008). It has been suggested that a cause of this bias may be people over-focusing on 

unrepresentative past events and that these may be used as heuristics when people are 

unaware of their tendency to make errors (Morewedge et al., 2005). This focalism error can 

be alleviated to an extent by focusing a person’s attention on the fact that their emotion 

experience is personal and distinct, and there may be any number of causes and reasons 

contributing to the emotional outcome (Gilbert et al., 2002; Wilson et al., 2000). 

Research suggests that errors in AFing may originate from people neglecting or not 

being aware of the existence of what is known as the Psychological Immune System (PIS) 

(Gilbert et al., 1998; Hoerger et al., 2009) – especially in relation to negative affect (Kermer 

et al., 2006), this is known as immune neglect. It is suggested that people neglect the fact that 

they will recover emotionally from a negative event, and will usually expect the worst 

(Gilbert et al., 1998). It has been found that people may make more overestimations for the 

duration of negative affect for others than for themselves, showing that people have little or 

no understanding of the PIS’ ability to provide recovery from negative event (Igou, 2008). It 

has been consistently shown that people regularly fail to predict that they will adapt to an 

emotional event, even when they have previously experienced a similar event (Ubel et al., 

2005; Wilson & Gilbert, 2005). It is apparent that people are poor at recognising their ability 

to adapt, however research has indicated that people can be helped to predict this adaptation 

(Ubel et al., 2005). For example support groups, such as those for cancer patients, can 

enhance patient’s optimism and enable them to cope better (Goodwin, 2005). 

Research suggests that for people to make accurate AFing predictions, the 

‘previewed’ emotion must occur in a similar context, not only the same content, to the actual 

experienced emotion (Gilbert & Wilson, 2009). An example of AFE caused by dissimilar 

context is when people are asked to decide whether they think they would prefer to have 

more food or more water if they were lost in the woods, people just after exercising would 

say water, but just before exercising they would say food (Loewenstein et al., 2003; Gilbert et 

al., 2002). This research indicates that dissimilar context may be an important factor during 
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AFing, and that accurate predictions may only be made when the two contexts are adequately 

similar. The experience of high emotional distress can significantly influence how we 

evaluate future forecasts. Studies have shown that people’s predictions about their own and 

others future emotional reactions or wellbeing are very different when they are in a negative 

affective state compared to a positive one (Lowenstein, 2005; Schwartz, 2000). An example 

of this comes from the study of fear, which found that in a fearful situation people’s attention 

is likely to be focused around the maximum adverse aspects of a situation (an example of 

focalism) and may lead one to believe the worst outcome may be unavoidable (Buer & 

Linton, 2002; Elster, 1999).  

The research on AFing clearly indicates that we are remarkably poor at predicting our 

own and others future emotional states. If this is the case, then it could be argued that the 

legal system is effectively flawed. How can juries make accurate judgements about the 

impact of crimes and subsequent decisions in regards to convictions and compensation if 

their AFing ability is poor? This paper is an exploration of research studying jury’s decisions 

regarding psychological suffering, specifically in regards to compensation for victims. And 

more extreme application of the AFing research relating to prisoners on death row who claim 

they are being ‘psychologically tortured’ will also be explored. 

 

2. Affective forecasting and jury judgements of psychological suffering 

 

2.1) Implications of poor AFing in compensatory claims  

Juries are frequently required to predict a victim’s psychological suffering in relation 

to compensation claims. Human failure to accurately predict future affective reactions has 

vast implications for the decisions of juries. The effects of AFE on the assessment of 

compensation (normally money awarded to someone as a recompense for loss, injury, or 

suffering) will be considered in relation to a victim’s psychological suffering. A jury’s 

consistent failure to predict victim’s emotional states in the future could mean that awards to 

victims are grossly inaccurate. Civil ‘wrong doings’ which result in a victim of a crime 

undergoing harm or loss can be referred to as ‘torts’ (Williams, 1951). Psychological 

suffering in relation to compensatory claims typically encompasses various categories of 
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‘emotional distress’. This distress can be defined as highly unpleasant mental reactions such 

as humiliation, nausea and worry etc., and is usually regarded as being synonymous with pain 

and damage to ‘normal life’. Obviously, compensatory awards are meant to provide 

compensation for the damage experienced as a result of the tort, and are aimed at aiding the 

victim in their return to an equivalent position that they were in before the tort (Titus, 1969). 

Research into AFing and compensatory claims will be reviewed, in relation to psychological 

damage, and a jury’s ability to make accurate and fair decisions will be explored.  

Research documenting forecasting errors suggests that juries may commonly 

experience difficulties in several respects when attempting to determine prospective 

psychological suffering (emotional anguish) (Greene & Bornstein, 2003). Generally 

speaking, it can be said that in order to achieve the accurate granting of compensation for a 

victims present and future psychological anguish, juries must be able to predict such 

psychological states accurately. The repercussions for juries overpredicting future 

psychological harm of a victim are clearly significant. As outlined above, AFEs are most 

likely to be made in relation to judgements about emotional intensity and duration, thus juries 

centring their judgements and decision in relation to damage awards on such factors which 

have been shown to result in AFEs, is likely to be problematic. However, this notion is based 

upon theory, and in order to better understand the effects of basing compensatory decisions 

around these factors, the research must be considered. Evidence acquired using mock jurors’ 

compensatory awards has found that individuals perceived judgements on the intensity and 

duration of the psychological suffering of a victim are the principle elements relied upon 

when determining compensation (Wissler et al., 1997). It could be argued that the root of the 

problem is that compensation for psychological suffering should correlate with that suffering 

in a normative manner. However, when these forecasts about psychological damage are 

founded upon perceptions of the jury, especially in relation to intensity and duration of the 

future damage, forecasting errors could bias these predictions (Greene & Bornstein, 2003). 

AFing research has implicated other potential problems in jury’s decisions to accurately 

determine the extent of victims suffering in relation to compensatory awards (Blumenthal, 

2005). 

Clearly, jury decisions in regards to compensation are problematic, decisions are 

vulnerable to AFE and may be highly inaccurate, yet the situation may be worse still. Eades 

(2003) found that most courts fully comprehend the speculative aspects of judging even very 



ARE JURIES VULNERABLE TO THE DISTORTIONS OF POOR AFFECTIVE FORECASTING?  

 

 

8 

 

imperceptible claims, yet such decisions are still left to the jury (Eades, 2003). Despite this, 

and coupled with the knowledge that AFEs may be prevalent, juries are not given much help 

when making their decisions, and any guidance is vague. An example comes from the 

Mississippi Supreme Court which gives no ‘method’ for measuring psychological suffering, 

but merely states that jurors should use their ‘sound discretion’ and ‘common sense’. 

Similarly, the California Supreme Court states that there are no fixed rules for deciding the 

amount of damages, and that the jury should use their own judgements based on the evidence 

and their own common sense (California Jury Instructions, 2003). Researchers have 

suggested that instructions given to juries in relation to assessing psychological suffering are 

severely lacking and are very unclear (Geistfeld, 1995; Greene & Bornstein, 2000). A method 

to address some of these problems is to acknowledge expert evidence on AFing along with 

coping mechanisms (PIS) during trials regarding compensatory awards for psychological 

damage or distress (Blumenthal, 2005). In some cases tortious claims victims have used such 

expert AFing evidence in relation to psychological harm caused to a victim (Holiday Inns, Inc. 

v. Shelburne, District Court of Appeal of Florida, 1991). Yet there are many courts that are 

tentative to rely on expert AFing evidence, as they claim evidence is better provided by 

victims’ families or the victims themselves, or that juries should use their own initiative to 

assess psychological harm independently (Price, 1993). If the research on AFing is accurate, 

then jurors may consistently mis-predict the emotional distress a victim may suffer thus 

exaggerating or undervaluing compensation awards, and should prompt courts to re-think the 

way juries are prepared for court cases.  

2.2) Implications of poor AFing in capital punishment  

A more controversial application of the AFing literature to jury decisions is in 

relation to prisoners on death row. Specifically, juries decisions in relation to judgements of 

psychological suffering of those prisoners who are claiming ‘psychological torture’ due to 

extensive delay before being put to death (Lackey claim). These prisoners claim that being 

imprisoned for an extensive period of time before execution is inhumane (Lackey v. Texas, 

Supreme Court of The United States, 1995; Myers, 2001; Turner, 1995). In order for a jury to 

evaluate whether the delay between imprisonment and a person being put to death constitutes 

psychological torture, what we know about AFing should be considered. AFing research should 

be relevant to juries when considering these types of claims, as it is know that AFEs can 

vastly influence people’s judgements of people’s affective states. So what should juries be 
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aware of when evaluating death row prisoner’s level of psychological suffering, and are 

Lackey claims warranted?  

Juries may mispredict the amount of psychological suffering of those on death row 

due to neglect of the existence of PIS, and subsequently neglect any possibility of hedonic 

adaptation. In the way that research has shown that individuals may overestimate the negative 

affect of people with severe disabilities as they do not acknowledge the social physical 

support they may have (Halpern and Arnold, 2008), as well as numerous other factors (e.g. 

time, existence of PIS and hedonic adaptation), it is probable that this can be applied to 

prisoners on death row, who may adapt to such situations. Bluestone and McGahee (1962) 

carried out an empirical study on nineteen death row prisoners in a New York prison, who 

were interviewed extensively, and required to take projective tests. The researchers expected 

to find that the prisoners had severe anxiety, depression or other psychological dysfunction, 

yet they discovered that the prisoners were absent of such dysfunctions (Bluestone and 

McGahee, 1962; Ward, 1986). It was subsequently found that prisoners exerted signs of 

defence mechanisms (PIS), which served to act as a barrier against such psychological trauma 

of living on death row (Bluestone and McGahee, 1962). Later research on eight death row 

prisoners, was performed for a prolonged period (2 years), and involved various intellect and 

personality tests being carried out as well as extensive interviews (Gallemore & Panton, 

1972). This research found that five of the eight prisoners were absent of any psychological 

dysfunction or deterioration, and successfully had adjusted to their situation, however the 

other three did show signs of psychological dysfunction, but this was found to lessen with 

time, apparently as prisoners ‘accepted’ their circumstances. Panton (1976) went on to review 

personality tests of thirty four death row inmates and compare them with prisoners not on 

death row. It was found that death row prisoners did show higher levels of depression, but the 

levels of intense psychological dysfunction (e.g. psychosis) was not found to be significantly 

different (Panton, 1976). This research should be taken into account when juries consider 

Lackey claims, as the initially assumption may be that death row prisoners must surely be 

suffering with some kind of psychological dysfunction as a result of the trauma of being held 

for so long before execution, however the research suggests that in most cases prisoners 

adapt, and in many cases would not warrant claims of psychological torture. 

From several perspectives, AFing research should prompt a reanalysis of the notion 

that life on death row must constitute psychological torture as shown by evidence of hedonic 
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adaptation. These ‘adaptation’ defense mechanisms may not be healthy per se, for example 

research has shown that many death row prisoners who showed hedonic adaption while on 

death row subsequently exhibited obsessive behaviours, delusions and denial (George, 2000), 

but others were found to be hopeful – in the sense that they believed they may be removed 

from death row (Bluestone & McGahee, 1962). These positive outlooks to life on death row 

have been documented, and supports the notion that a person’s PIS enables them to adapt, 

Johnson (1982) stated that many prisoners on death row may believe that it is unlikely that 

they will be put to death and thus may regard their death row incarceration as just a 

provisional phase of their prison careers (Johnson, 1982). However, later research involving 

interviews with prisoners on death row found that prisoners accounts of their incarceration 

included general themes of ‘lack of power’, ‘directionless anger’, and ‘drained emotions’ 

(Johnson, 1979, 1982). Johnson concluded that prisoners appeared to be in a state of ‘living 

death’. However, as these were self-reports the prisoners may have exaggerated their 

psychological suffering, and AFing research has shown that humans are poor at predicting 

their own future emotional states which may have had an impact in their accounts (Johnson, 

1981). Research on prisoners serving life sentences in supermax prisons is relevant when 

considering how one would evaluate a death row prisoner’s affective state and when trying to 

predict future psychological harm, as conditions are very similar. In a study examining 

prisoners at a Californian supermax prison, it was found that not only did prisoners exhibit 

psychological damage (e.g. depression, anxiety etc.) (Greene et al., 2003), but some prisoners 

seemed to show signs of severe psychopathy (e.g. violent fantasies, social withdrawal and 

chronic depression) (Haney, 2003). This contradictory evidence may raise the argument that, 

while there is real negative harm in conditions very similar to death row on prisoner’s 

psychological state; such evidence may diminish the strength of Lackey claims as it shows 

that such psychological harm is not distinct to death row prisoners. Furthermore, the fact that 

prisoners may be making AFE when giving accounts of their experience in prison when 

thinking about the future, cannot be ruled out based on understanding of AFing. 

When considering such claims by death row inmates, it would surely be helpful for a 

jury to be aware of such AFing research which indicates that long delays prior to being put to 

death does not necessarily or inevitably lead to ‘psychological torture’. As juries have little 

guidance on such decisions about death row prisoners suffering, perhaps it should be 

mandatory for jury members to be made aware of such research before making decisions 
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(Bonta & Gendreau, 1990; Haney, 2003). Due to the controversy of such a topic, further 

research needs to be conducted on death row prisoners, and this could be extended to other 

aspects of the prison system where prisoners claim their human rights have been breached as 

a result of psychological suffering (Lewis et al., 1986). 

 

3. Can juries be educated about affective forecasting? 

Given the indication that AFing can have serious implications when considering jury 

decisions, and especially when these decisions are applied to wider topics of public concern, 

it appears obvious that we should seek to improve the AFing abilities of juries. Despite the 

fact that research shows that AFE is widespread and has many consequences, there has been 

remarkably little research on methods to improve AFing. It has been found that when 

individuals are made aware of a typical propensity to mispredict future reactions and 

psychological states, they show some improvement, and may correct their errors to an extent 

(Hoerger, 2012). Defocusing is another method that could be used to focus ones attention 

towards the constant, unchangeable effects on emotional states outside of merely the current 

event, and has been proved to be effective in lessening AFE (Ayton et al., 2007; Gilbert et al., 

2002; Walsh & Ayton, 2009; Wilson et al., 2000). Another method which may be effective 

for juries to be made aware of is the existence and utility of the PIS (Gilbert et al., 1998). 

This may result in a reduction of immune neglect bias, as juries relying on coping strategies 

employed to deal with certain events recognise that this will not help in forecasting future 

psychological state or emotions (Hoerger et al., 2009). In a review of several different 

methods of improving AFing, it was found that the most effective strategy was to make people 

aware of their ability to adapt to future emotional events, and that in doing this people were 

able to produce much more realistic AFs. They also noted that this method was significantly 

more effective than defocusing techniques (Ubel et al., 2005). It could be that with practice 

and education, improvements could be seen in AFing. It has been found that particularly for 

negative events, practice drastically improves forecasts, and by imagining such an event as 

though it had happened, much more accurate predictions may be made (Nielson et al., 2008). 

A similar technique that arguably improves AFing is by using ‘mental proxies’, a method of 

envisioning the event in question and noting the emotional reaction to that event (Gilbert et 
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al., 2002). It has been suggested that by using these mental proxies, accuracy in AFs may 

eventually be improved and conveyed to real situations (Gilbert et al., 2002). 

The decisions made by juries in any court case, from minor compensatory claims to 

decisions about death row, are clearly very important and have the ability to impact on 

people’s lives. Courts could use such methods prior to court cases to educate juries on 

making more accurate predictions about psychological suffering .This could have many 

implications for the legal system such as a reduction in wrongful convictions, more accurate 

compensatory rewards and better judgements relating to human rights and psychological 

suffering. 

 

Conclusions 

The human emotional system is clearly fragile, and research has shown that it can 

have a significant influence on decision making (Anderson, 2003; Gilbert et al., 1998, 

Slovicet al., 2007). Due to the decisions that juries have to make with regards to 

imprisonment, capital punishment and monetary compensation, it is vital that these decisions 

are generated by accurate judgements of people’s psychological states. Research on AFing 

supports the notion that humans are, in general, poor at making such judgements, and 

evidence from the legal system indicates that AFEs may occur frequently in jury’s decisions 

which have significant repercussions for victims, suspects and prisoners lives. Although in 

everyday scenarios improvements in AFing may not be necessary, it could be argued that 

juries could be taught to predict an individual’s psychological state more accurately. The 

implication for improvements in AFing could in legal scenarios create a more just and fair 

system, and could improve human rights decisions, convictions and victim compensation.  
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